
Australian War Memorial
DIRECTOR'S INSTRUCTIONS (ADMINISTRATIVE) 2.6

(REVISED JUNE 2014)

Procedures for Determining Breaches of the Code of Conduct and
for Determining Sanction

I, Brendan Nelson, Director of the Australian War Memorial, establish these 
procedures under subsection 15 (3) of the Public Service Act 1999 (‘the Act’) and the 
Public Service Amendment Act 2013.

These amended procedures commence on 1 January 2015.

This version supersedes the previous procedures made for the Australian War 
Memorial under subsection 15 (3) of the Act, but the previous procedures may 
continue to apply for transitional purposes.

1. Application of procedures
1.1. These procedures apply in determining whether a person who is an APS 

employee at the Australian War Memorial, or who is a former APS employee 
who was employed at the Australian War Memorial at the time of the 
suspected misconduct, has breached the APS Code of Conduct (‘the Code’) 
in section 13 of the Public Service Act 1999 ('the Act').

1.2. These procedures apply in determining any sanction to be imposed on an 
APS employee at the Australian War Memorial who has been found to have 
breached the Code.

1.3. These procedures, as they apply to determining whether there has been a 
breach of the Code, apply to any suspected breach of the Code except for 
one in respect of which a decision had been made before 1 July 2013 to 
begin an investigation to determine whether there had been a breach of the 
Code.



14 These procedures, as they apply to determining any sanction for breach of 
the Code,apply whereasanction decision is under consideration on or after 
1July2013

15lntheseprocedures,areferencetoabreachoftheCodebyaperson
includesareferencetoaperson engaging in conduct set out in subsection15 
(2A) of the Act in connection with their engagement as an APS employee

f^ofe. f^ofa^ suspected b^eac^es of ffie Code need to be way
ofdefe^mfnabonande^fbesep^ooedo^es fnpadroa^orboamsfanoes 
anofbe^wayofdea^ngw ffbasaspeofedb^eaoboffbeCodem aybem o^e 
app^opdafe,fno^dfngpedd^manoe management

2. Availability of procedures
2BI As provided for in subsectionlb(T) of the Act,these procedures are publicly 

available on the Australian War Memorial’swebsite

3. Breach decision mailer and sanction delegate
3BI As soon as practicable afterasuspected breach of the Code has been 

identified and the Director,oraperson authorised by the Director,has 
decided to deal with the suspected breach under these procedures, the 
Director or that person will appointadecision mailer ('the breach decision 
ma^er')tomal^eadetermination under these procedures

^ofeTbeAnsfrafranPnbfroSenBrceCommfssfoneBsDrbeobons2df3prowde 
fbaf where fbeoondnof o f an APS employee raises concerns fbafrefafebofb 
to effecbve performance andpossfb^e breaches offbe Code, fbe Agency 
Peadmost, before mahmgadecfsBonfo commence formal mfscondncf 
achon, have regard to any relevant standards and gmdancefssned by the 
AnstrattanPnbtfc Service Commissioner

32The role of the breach decision mailer is to determine in writing whethera 
breach of the Code has occurred

3 3 The breach decision mailer may seel  ̂the assistance of an investigator with 
matters including investigating the alleged breach, gathering evidence and 
mal^ingareport of recommended factual findings to the breach decision 
rna^er

3 4. The person who is to decide what, if any, sanction is to be imposed on an 
APS employee who is found to have breached the Code must holda 
delegation of the power under the Act to impose sanctions ('the sanction 
delegate')

3 5 These procedures do not prevent the breach decision mailer from being the 
sanction delegate in the same matter

f^ofe Any de^egabonofpowersrmberfbe Act fbafrsproposed fo be mabe 
fo a p e rs o n w b o ^ n o f an APS employee most be approvedmwnbngm 
advance byfbeAnsfra^anPnbffo Service Commfssroner Tb fs^regnfredby 
snbsecbonB ^(^)o ffbeA cf Tbfsworddfncfndede^egabonoffbepower 
under sn b se cb o n fb (^  to fmposeasancbon

^ofeAppornfm enfasabreacbdecfsfonm a^er under theseprocedures does 
not empower tbe breach dectstonmaher to maheadectsron regarding



sanchon Cnty the Director oraperson who has been detegated the power 
under se o tto n fb o f the Aot and retatedpowers,suoh as under seotton 2^ of 
theAot,m aym aheasanottondeotston

4. Person or persons making breach defermlnabon and Imposing any 
sanction to be Independent and unbiased
41 The breach decisionmaker and the sanction delegate must be,and must 

appear to be, independent and unbiased
4 2 The breach decision mailer and the sanction delegate must advise the

Director in writing if they consider that they may not be independent and 
unbiased or if they consider that they may reasonably be perceived not to be 
independent and unbiased,for example if they areawitness in the matter

6. The determination process
51 The process for determining whetheraperson who is,or was,an APS 

employee in the AWM has breached the Code must be carried out with as 
little formality,and with as much expedition,asaproper consideration of the 
matter allows

5 2 The process must be consistent with the principles of procedural fairness

bfofe P'rocedura^farbuessgeueraffyregurbesfbaf

^ fbe person suspected o f breacbm gfbeCobefsmformed of fbe case 
agafnsttbem (fe any matenaftbaffs before fbedecfsfonmatrertbat 
ts adverse to tbe person or tbefr interests and tbatfscredtbte, 
relevant and stgntbcant)

^ tbe person tsprovided wttbareasonabte opportunity to respond and 
put tbetr case, tn accordance wttb these procedures, before any 
dectstonts made on breach or sanction

^ the dectstonmaher acts without btas or an appearance of btas

^ there tstogtcatty probative evidence to support the mahtng, on the 
batance o f probabtttttes, o f adverse ttndtngs

53Adetermination may not be made in relation toasuspected breach of the 
Code byaperson unless reasonable steps have been tal^en to inform the 
person oh

a) the details of the suspected breach of the Code (including any 
subseguent variation of those details)^ and

b) where the person is an ABC employee, the sanctions that may be 
imposed on them under subsection15(1) of the Ach

c) areasonable opportunity to mal^eawritten statement,or provide 
further evidence in relation to the suspected breach,withinTcalendar 
days or any longer period that is allowed

f^ofe Thrs clause fsdesfguedfoeusurefhaf by fhehme the breach decfsfou 
maher comes fom a^eadefermmahou,reasonable steps have been faheu 
fortheperson suspected ofbreach to be m formedofthe case agamst them 
ttwtttgenerattyatso be good practice to gtve the person nottce at an earty



stagem theprocess ofasum m ary of the detatts o f the suspected breach 
that are avattabte at that hme and nobce of the etements of the Code that are 
suspected to have been breached

htote. The breach dectstonmatrermaydectde to gtve the person the 
oppoduntty to m ahebothawhtten and an orat statement.

54Aperson who does not ma^eastatement in relation to the suspected breach 
is not,tor that reason alone,to betaken to have admitted to committing the 
suspected breach

55B or the purpose of determining whetheraperson who is,or was,an ABC 
employee in the AWM has breached the Code,atormal hearing is not 
reguired

55The breach decision mal^er(or the person assisting the breach decision
mailer, it any) where they consider in all the circumstances that the reguest is 
reasonable,must agree toareguest made by the person who is suspected ot 
breaching the Code to haveasupport person present inameeting or 
interview they conduct

6. Canctions
51 The process tor deciding on sanction must be consistent with the principles ot 

procedural fairness

Ifadetermination is made that an ABC employee in the AWM has breached 
the Code,asanction may not be imposed on the employee unless 
reasonable steps have been tal^en to inform the employee oh

a) the determination that has been made^
b) the sanction or sanctions that are under considerations and
c) the factors that are under consideration in determining any sanction to 

be imposed^ and
d) areasonable opportunity to mal^eawritten statement in relation to the 

sanction or sanctions under consideration withinTcalendar days,or 
any longer period that is allowed by the sanction delegate

f^ofe Tbesaucbou delegate may decfdefogfvefbe employee fbeogporfumfy 
to ma^ebofbawudeu andauora^ statement

T. Record of determination and sanction
Tllfadeterm ination in relation toasuspected breach of the Code byaperson 

who is,or was,an ABC employee at the AWM is made,awritten record must 
be made oh

a) the suspected breach  ̂and
b) the determinations and
c) where the person is an ABC employee any sanctions imposed asa 

result ofadetermination that the employee has breached the Code  ̂
and



d) ifastatement of reasons was given to the person regarding the 
determination in relation to suspected breach of the Code, or, in the 
case of an employee, regarding the sanction decision^that statement 
of reasons or those statements of reasons

btote TbeAmbtvesActf253andtbeBnvacyActf255apptytodepadmentat 
r̂ ecô ds

6. Brocedu^e when an ongoing employee is to move to another agency
51 This clause applies ih

a) aperson who is an ongoing ABC employee at the AWM is suspected of 
having breached the Code, and

b) the employee has been informed of the matters mentioned in53(a)^ 
and

c) the matter has not yet been resolved, and
d) adecision has been made that,apart from this clause,the employee 

would move to another agency in accordance with section 25 of the Act 
(including on promotion)

5 2 Unless the Director and the new Agency Nead agree otherwise, the
movement (including on promotion)does not tal^e effect until the matter is 
resolved

5 3. Bor the purpose of this clause the matter is tal^en to be resolved whem

a) adetermination in relation to suspected breach of the Code is made in 
accordance with these procedures^ or

b) the Director decides thatadetermination is not necessary.

Assistance and Support
Head, Human Resources and/or the Employee Assistance Program on 1300 361 
008.

RESPONSIBILITY
ADCS, through the Head of Human Resources, is responsible for ensuring this 
Instruction is implemented, maintained and reviewed.

Reference
Public Service Act 1999
Public Service Amendment Act 2013


